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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

7463(b),

the decision to be entered is not reviewable by any

1 Unl ess otherwi se indicated, section references are to the

| nt er nal

Revenue Code of 1986, as anended, in effect for the

rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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other court, and this opinion shall not be cited as precedent for
any ot her case.

In a notice of deficiency dated Septenber 28, 2005,
respondent determ ned deficiencies in petitioners’ inconme taxes

and penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2002 $5, 420 $1, 084
2003 5, 765 1, 153

The issues for decision for each year are: (1) Wether
petitioners are entitled to various trade or business expense
deductions in excess of the anmobunts all owed by respondent; and
(2) whether petitioners are liable for a section 6662(a)
accuracy-rel ated penal ty.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are, and were at all tines relevant, married to each
other. At the tinme the petition was filed, they resided in
Tennessee.

Petitioners’ Enploynent Situations

Di anne Rogers was enpl oyed by David Smal | bone Managenent Co.
(Managenent) during each year in issue. Her enploynent
responsibilities during those years related nostly, if not

entirely, to arranging performances and tours and ot herw se
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pronoting the career of Rebecca St. Janes, a recording artist who
was a client of Managenent.

D anne Rogers’s specific enploynent duties varied. As she
descri bed them during her trial testinony, she “ran the
busi ness”. For exanple, she schedul ed performances, made travel
arrangenents, processed paynents, paid bills, picked up and
dropped off mail at the post office, and, fromtine to tine,
traveled wth the artist during pronotional or perfornmance tours.

Accordi ng to Managenent, the conpany had no “official”
policy with respect to reinbursing its enployees for
enpl oynent / busi ness-rel ated expenses paid or incurred by the
enpl oyee. Nevertheless, for the years in issue, Managenent
described its reinbursenent practice as foll ows:

Enpl oyees of Smal | bone Managenent were only reinbursed

for business travel that was directly related to their

duties. Any leisure trips, sanctioned vacation days,

etc. were not reinbursed unl ess approved in advance.
Wth respect to D anne Rogers, Managenent’s rei nbursenent
practice was as follows during those years:

D anne [Rogers’s] * * * duties * * * included both

rei mbursed and non-reinbursed trips. She was

rei mbursed regularly for task oriented duties on a day

to day basis like trips to the post office, bank, Fed

Ex, etc. She was not reinbursed for donated tine,

vacation days taken m xi ng busi ness and pl easure, etc.

Terry Rogers’s enploynment situation during each year in

issue is not so clear. By profession he was a bus driver. He

had an enpl oyment arrangenent wth Pioneer Coach (Coach). During
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the years in issue Coach considered himto be “contract |abor”
who was “paid per trip by the [artist’s] conpany.” Coach further
descri bed the conpany’s arrangenent with Terry Rogers as foll ows:

He is not reinbursed for itens he provides for the bus

i ncl udi ng candy, candles, supplies, etc. These are

itenms needed to nake the bus enjoyable for the artists

and are the responsibility of the driver. He is also

not reinbursed for his conputer. The laptop is needed

on the road for driver logs, fuel logs, e[-]mailing to

the [artist’s] managenent conpany, directions, maps,

etc.
As best can be determned fromthe record, one of the artists
that Terry Rogers regularly provided transportation services for
during the years in issue was Rebecca St. Janes.

Petitioners’' Federal |ncone Tax Returns

Petitioners filed a tinely joint Federal income tax return
for each year in issue. Both returns were prepared by H&R Bl ock
1. 2002

The 2002 return includes a Schedule A, Item zed Deducti ons,
and a Schedule C, Profit or Loss From Business. As relevant
here, on the Schedule A petitioners clained the foll ow ng

deducti ons:

Deducti on Anount
Charitabl e donati ons $6, 579
Enpl oyee busi ness expenses 8, 687

The above anpbunt shown for the enpl oyee busi ness expense
deduction relates to D anne Rogers and does not take into account

section 67(a). To sone extent, the details of that deduction are
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shown on a Form 2106- EZ, Unrei nbursed Enpl oyee Busi ness Expenses,
al so included with petitioners’ 2002 return. The Form 2106- EZ
shows anmounts clainmed for “Vehicle expense using the standard
m | eage rate” ($3,723), “Travel expenses while away from hone
overni ght” ($3,500), “Business expenses” not previously included
in other categories ($1,008), and “Meals and entertai nment
expenses” ($456, after 50-percent reduction pursuant to section
274(n)).

The Schedule C included with petitioners’ 2002 return
identifies Terry Rogers as the proprietor and indicates that the
busi ness i nconme and deducti ons shown on that schedule are
conputed in accordance with the cash receipts and di sbursenents
met hod of accounting. The Schedule C shows gross receipts and
gross incone in the sanme anmount, $6,965. As relevant here, the

foll ow ng deductions are clainmed on the Schedule C

Deducti on Anmount
Depreci ation/ sec. 179 $2, 021
Suppl i es 3,077
Meal and entertai nnent 3, 796

(after sec. 274(n) reduction)
Uilities 1, 689
Busi ness use of hone 2,096

The depreciation/section 179 deduction includes $1,843 identified

by petitioners as the cost of a conputer.



2. 2003

Petitioners’ 2003 return includes a Schedule A and two
Schedul es C.

As relevant here, on the Schedule A petitioners clainmed the

fol |l ow ng deducti ons:

Deducti on Anmount
Charitabl e donati ons $6, 514
Tax preparation 263
Enpl oyee busi ness expenses 2,208

The above anpbunt shown for the enpl oyee busi ness expense
deduction relates to D anne Rogers and does not take into account
section 67(a). To sone extent, the details of that deduction are
shown on a Form 2106-EZ, also included with petitioners’ 2003
return. The Form 2106- EZ shows ampounts clainmed for “Vehicle
expense using the standard nmleage rate” ($936), “Travel expenses
whil e away from home overnight” ($150), “Business expenses” not
previously included in other categories ($324), and “Meal s and
entertai nment expenses” ($798, after 50-percent reduction
pursuant to section 274(n)).

One of the Schedules Cidentifies D anne Rogers as the
proprietor. The business is described as “tour pronotions:tour
pronotional s”, and the business incone and deducti ons shown on
that schedul e are conputed in accordance with the cash receipts
and di sbursenents nmethod of accounting. As relevant here, the

foll ow ng deductions are clainmed on the Schedule C



Deducti on Anmount
Depreci ation/sec. 179 $ 417
Rent or | ease 1, 589
Suppl i es 1, 800
O fice expenses 2,641
Uilities 2, 356

The second Schedule C included with petitioners’ 2003 return
identifies Terry Rogers as the proprietor. As with 2002, that
Schedule Crelates to his enploynent as a bus driver and
i ndi cates that the incone and deductions attributable to his
busi ness are conputed in accordance with the cash receipts and
di sbursenents net hod of accounting. As relevant here, the

foll ow ng deductions are clainmed on the second Schedul e C:

Deducti on Anmount
Depreci ati on/sec. 179 $1, 339
Suppl i es 1,774
Meal s and entertai nment 3, 363

(after sec. 274(n) reduction)
Busi ness use of hone 5,570
O her expenses 775

The Notice of Deficiency

The notice of deficiency that forns the basis for this case
contains no fewer than 26 adjustnents relating to the 2 years in
i ssue. Adjustnents that have been agreed to by petitioners or
are otherwise in their favor are not discussed. Simlarly,

conput ational adjustnents are not addressed in this opinion.
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For 2002 respondent disallowed: (1) $2,191 of the
charitable contribution deduction; (2) the enpl oyee busi ness
expense deduction clainmed on the Schedule A; and (3) all of the
Schedul e C deductions shown above.

For 2003 respondent disallowed: (1) $250 of the charitable
contribution deduction; (2) the tax preparation fee expense
deduction clained on the Schedule A, (3) the enpl oyee business
expense deduction clainmed on the Schedule A; (4) $1,031 of
deduction for “Supplies”, $1,572 of the deduction for “Ofice
expense”, the entire deduction for “Depreciation/section 179",
and the entire deduction for “Rent or |ease” clainmed on the
Schedul e C for Dianne Rogers; and (5) all of the deductions
| isted above cl aimed on the Schedule C for Terry Rogers.

For each year respondent al so i nposed a section 6662(a)
accuracy-rel ated penalty on several grounds, including
“negligence or disregard of rules or regul ations” and
“substantial understatenment of inconme tax”.

Di scussi on

There is no dispute that deductions are allowable for the
types of expenses that are involved in this case. See secs.
162(a), 170. Nevertheless, as stated and established in opinions
too nunmerous to count, otherw se deductibl e expenses, such as the
ones in dispute in this case, nust be substantiated. See sec.

6001; Hradesky v. Conm ssioner, 65 T.C. 87 (1975), affd. per
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curiam 540 F.2d 821 (5th Cr. 1976); sec. 1.6001-1(a), Inconme Tax
Regs. Furthernore, certain deductions, such as those relating to
travel and entertai nment expenses, are subject to very strict
substantiation requirenments. See sec. 274(d).

Taking into account the concessions respondent nade at
trial, the dispute between the parties focuses on the extent to
whi ch petitioners have properly substantiated the expenses that
underlie the deductions, or portions of deductions, that remain
in dispute. That being so, we briefly discuss the evidence, or
the |l ack of evidence, that inforns our findings.

Wtness Testinobny

Di anne Rogers appeared at trial and testified on
petitioners’ behalf.2 She explained how she and her spouse were
enpl oyed during the years in issue, but her know edge of the
items of incone and deductions clainmed on petitioners’ returns
for the years in issue was limted. She began her testinony as
fol |l ows:

Well, just alittle history that when we went and had
our taxes filed, we went to H&R Bl ock. W always used
the same auditor. Her nanme was Carol, and |’ m not sure
what her | ast nanme was. She was an accountant for the
State of Tennessee. W went to her every single year
for probably seven years, because we felt her being an
accountant and know ng — for the State of Tennessee,
and so she handl ed all of our deductions, where to

pl ace them W took everything to her.

2 Terry Rogers did not appear at trial.
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When we received the letter fromthe IRS saying

that we were audited, | went back to H&R Bl ock and gave

themthe letter, and you know, had them | ook up

everything. They cane back and said they couldn’t help

me, because | did not take out the Peace of M nd

i nsurance, so that was how | got Lisa Unge, because at

that point, | received the letters fromthe IRS, and

then she had to refile everything.

Lisa Unge was called as a wtness on petitioners’ behalf.
Foll owi ng prelimnary points, and after acknow edgi ng that she
did not prepare petitioners’ return for either year in issue, she
began her testinony as follows: “l prepared the anmended return
that she’s [D anne Rogers] referring in the stipulation of facts,
and all the handwiting on your evidence is mne. Not all of it,
but --".

For what it is worth, we point out that no anended returns
have been made part of the record by stipulation or otherw se.
Apparently the “anmended returns” to which Lisa Unge referred were
actually copies of the original returns for the years in issue
that contained handwitten strikeouts and substituted nunbers for
many of the itens of incone and deductions initially in dispute.
Sonme of the strikeouts and insertions suggest that petitioners
agree to adjustnents made in the notice of deficiency. Wen the
Court ask Di anne Rogers whether that, in effect, was the case,
she responded: “I think that's a question you'll have to ask
Lisa [Unge]”. Lisa Unge did not know.

O her than D anne Rogers and Lisa Unge, no w tnesses were

called to testify on behalf of petitioners. Neither w tness



- 11 -
coul d explain how the deductions, or portions of the deductions,
remai ning in dispute were conput ed.

Docunents I ntroduced Into Evidence

Al'l of the docunents introduced into evidence were
stipulated. None of the exhibits tie the evidence to the
conput ation of the deductions, or portions of deductions, that
remain in dispute. Instead the docunents introduced into
evi dence i nclude, anong other things: (1) Copies of hundreds of
recei pts (sone illegible) fromnunmerous vendors and restaurants,
arranged in no relevant order that is apparent to the Court; (2)
numer ous copies of nonthly credit card statenents, sonme reported
transacti ons having been obliterated by what m ght have been
hi ghlighting on the original; (3) nunerous copies of nonthly bank
statenents; and (4) printed cal endars containing handwitten
not ati ons.

At trial it becanme obvious to the Court that it would be
difficult, if at all possible, to connect specific exhibits (nore
accurately specific copies of receipts or transactions shown on
an exhibit) with the deductions or portions of deductions that
remain in dispute without a schedul e show ng/ expl ai ni ng how an
exhibit or a portion of an exhibit provides substantiation for a
rel ated deduction or portion of a deduction. Follow ng the
trial, petitioners were directed by order to “submt to the Court

a witten schedule that shows the conputati on of each disputed
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deduction by reference to specific itens or transactions shown in
an exhibit”. Petitioners submtted a two-page “summary” that
conplies somewhat with the Court’s directive, but only to a
[imted extent (the summary). Attached to the summary are copies
of “corrected” Fornms 1040, U.S. Individual Incone Tax Return, for
the years in issue. Even if properly before the Court, which
they are not, it is unclear what conclusions petitioners intended
the Court to draw fromthe “corrected” Fornms 1040.

In part, instead of connecting disputed deductions with
exhibits, the summary recharacterizes sonme of the disputed
deductions without providing a basis for the recharacterization.
Where the summary does reference specific exhibits to disputed
deductions, the reference is often to an entire exhibit. Even if
it appears or can be determ ned that an item shown on the exhibit
substanti ates a deduction, it cannot be determ ned whet her
respondent has already taken that iteminto account in a partial
al | omance or subsequent concession, or whether petitioners were
or could have been reinbursed for the expenditure.

Fi ndi ngs Wth Respect To Di sputed Deductions

After careful review of the evidence we arrive at the
followi ng conclusions. The testinony of the w tnesses provides
no basis for allow ng a deduction for any expense in excess of
the anount already allowed by respondent. Furthernore, although

there m ght be “needl es” of substantiating docunents in the
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numer ous exhibits admtted into evidence in this case, for the
nost part those needles are effectively obscured by the
“hayst acks” of exhibits in which they are buried.

That being so, and keenly aware that the generation of
busi ness incone routinely involves business expenditures, see

Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930), we are unable

to find that petitioners are entitled to deductions in excess of
t he amounts already all owed by respondent with the foll ow ng
possi bl e excepti on.

For each year in issue Terry Rogers was enployed as a bus
driver. It appears that the anpbunts now all owed by respondent
for neal s expenses for each year mght not properly reflect his
status as an individual involved in the transportation industry.
See sec. 274(n)(3); Rev. Proc. 2003-80, 2003-2 C. B. 1037; Rev.
Proc. 2002-63, 2002-2 C.B. 691; Rev. Proc. 2001-47, 2001-2 C.B
332. If not, the proper anmounts should be determ ned and
respondent’ s al | owances adj ust ed.

Section 6662(a) Accuracy-Rel ated Penalty

For each year in issue respondent determ ned that
petitioners are liable for a section 6662(a) accuracy-related
penalty. Various grounds for the inposition of that penalty are
set forth in the notice of deficiency. If it is shown that the

t axpayer acted in good faith and there is reasonabl e cause for
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the deficiency, then the section 6662(a) accuracy-rel ated

penalty is not applicable. Sec. 6664(c); H gbee v. Conm ssioner,

116 T.C. 438, 446-447 (2001).

As best can be determned fromthe record, petitioners
relied upon a paid incone tax return preparer to conpute their
Federal incone tax liability for each year in issue. Nothing in
the record suggests that such reliance was not reasonable.

Furt hernore, when selected for exam nation, petitioners returned
to their return preparer for assistance, only to be turned away
because they did not subscribe to “Peace of M nd” coverage for
either year in issue. W are satisfied that petitioners had
reasonabl e cause and acted in good faith wwth respect to whatever
deficiency remains after respondent’s concessions for each year
in issue are taken into account. They are not liable for the
section 6662(a) accuracy-related penalty for either year in

i ssue.

Decision will be entered

under Rul e 155.




